United States Court of Appeals 


for the Second Circuit 


APPELLEE'S BRIEF 


19-128 


Hnited Sites Cuurt of dice 


For THE Skconp Cirevit 


MANUEL M  KOUFMAN. 
Plaint ff- Appellant, 
—against 
INTERNATIONAL RUSINESS MACHINES 
CORVORATION, 
efendant-A ppellee, 
ih NDEFRSON DEVELOPMENT Ce IMPANY, INC. 
AND JACK CHESBRO, 
Defendants 


(o> \pveat Prom tae Unitvep Sratres Disreicr Court 


1OK THE SOUTHERN District or New Yorx 


—.. - == —= = 11s ae 


NUIEF FOR DEFENDANT-APP ELLE 


=a 3 a se a 


Cravatn, Swatne & Moore, 
Attorneys for Defendant-A ppellee, 
International Business Machines 
Corporation, 

One Chase Manhattan Plaza, 
New York, N. Y. 10005 
Sta. |. ‘leusKa, i acts 

he Nneiat M, Kmamrr, 
Of Counsel. 


ama Pe 
; tS WuUkT aes 


aaa 3 to 


TABLE OF CONTENTS 


Table of Authorities 
Statement of Issues Presented 


STATEMENT OF THE CASE 
A. Nature of the Case 
B. Prior Proceedings 


C. Disposition in the Court Below 


Statement of Facts 


Summary Basis for Affirmance 


ARGUMENT 


Point I. THE Court BELOw CorRECTLY DECIDED 
THAT THE AGENT’S LACK OF WRITTEN AU- 
THORITY TO EXECUTE A CONTRACT ON BEHALF 
or IBM Vorps THE ALLEGED AGREEMENT UNDER 
THE STATUTE OF FRAUDS 


Pornt II]. THe Court BrELow CorrectLty DE- 
CIDED THAT THE WRITINGS RELIED ON Do Not 
CONSTITUTE AN AGREEMENT UNDER GENERAL 
PRINCIPLES OF CONTRACT LAW OR THE STATUTE 
oF FRAUDS 


A. “In The First Place, The ‘Acceptance’ Was 
Not Sufficient To Constitute Any Agreement 
Because It Did Not Specify Which Of The 
Various Alternatives IBM Accepted.” 295 
F. Supp. 784, 787 


1. The Alleged Oral Selection of Item I. 
2. The Alleged Post-Acceptance ‘“Option.” 


il 
PAGE 
B. “In The Next Place, It Is Evident That If An 


Agreement Was Formed, It Is Too Incom- 
plete, Uncertain And Indefinite To Be En- 


forced.” Pe Aes? Mase chara ciate ree ee TES 25 
1. “When Was The 17 Year Lease To Com- 
THEMEELO MD hac caacalevetione nea ees 25 
2. “Did IBM Accept To Assume Outstand- 
ing Mortgages If It Exercised The Option 
To Purchase The Land And Building?” 
1 Gee dd. 7 a Omnis apariritsra er aa yr saree 27 
3. “Who Was To Be Responsible For Taxes 
And Insurance?” Jd. at 788 .......-05- 28 
Ge PG LEP HO IAS «a ein acs. hcg at arse oes Sele osla) a aims ipteRnaUE LC baeirede 31 
TABLE OF AUTHORITIES 
CASES: 
Ansorge v. Kane, 244 N. Y. 395 (1927) .....-- .28, 29 
Barber-Greene Co., Inc. v. Dollard, Jr., Inc., 239 
App. Div. 655, 269 N. Y.S. 211 (3d Dep't 1934), 
aff'd, 267 N. Y. of tng OX CD |e aietageten set arent y 8 
Bernat v. West 73rd Street Corp., 230 App. Div. 
18, 242 N. Y. S. 612 (1st Dep’t 1930) ........ 19 


Brause v. Goldman, 10 App. Div. 2d 328, 199 
N. Y. S. 2d 606 (1st Dep’t 1960), aff'd without 
op., 9 N. Y. 24.620 (1961) -.....-.- eee eee 25 


Commission on Ecumenical Mission and Relations 
of the United Pre sbyterian Church v. Roger Gray, 
Limited, 27 N. Y. 2d 457 (1971) .......---+ 11-16 


De Goode v. Burton, 141 App. Div. 22, 125 Na Ve 
G62 124 Det TSG) iis ceca ces ener es piendes 20 
Drake v. Sob, 131 Misc. 573, 227 N. Y. S. 576 
(Sup. Ct. Chemung County 1928) ..........-- 30 


ili 

PAGE 

1130 President Street Corp. v. Bolton Realty Corp., 
SORINE SOS: CIDR) ate hte ae hts ee ol 30 
Frater Corp. v. State of N.J., Div. of Tax . iia 

80 N. J. Super. 427, 194 A. 2d 11 (1963) ak 

Ginsberg Machine Co. v. J & H Label Deatgilied 
Corp. 340 F.. 20 B25: (20 Cir, T965) oi 20, 3 

Goldenberg v. Bartell Broadcasting Corp., 47 Misc. 

2d. :105; 262 N. Y. S. 24-274 (Sup. Ct, N.Y. 
COTE EIEY, RLSHONN Wy Syuoge cores Cal ented re Shonen nee lsa piglet alec eapibes 16 

In re Levin's Estate, 276 App. Div. 739, 97 N. Y.S. 

2d 148 (1st Dep't 1950), aff'd, 302 N. Y. 535 


N 


"Bef. Ab Saat rere ae te aan foe I a eugene eae ees 18, 20 
Johnson v. Edmunds, 278 App. Div. 470, 106 
WW WiuS 2a 27 Cath Dest TONE. eicisoa eins 22 
North-Eastern Construction a v. Town of North 
impstead, 121 App. Div. 18 105 hi Bas S. 581 
BRIO POB EME OR ate sinccrete sia poe abt ime gore ce otaasrnolas 23 
Poel yv. Bruuswick-Balke-Collender Co., 216 N. Y. 
Pe ee Day rena Li reece tates od Baers, wate cone inate Ridges 18 
Pollak v Dapper, 219 App. Div. 455 (1st Dep’ 
220 N. Y. S. 104 \ afd. 245 N.Y. 028 (1927) we. ee 


Slater v. Gulf, Mobile & » Ohio R. ‘Bt ae 279 App. Div. 
166, 108 N. Y. S. 2d 145 (1st Dep’t 1951), aff'd, 
Sw Tee Fs Gtk ESO IS YF ies colin swe hanes pea os Le 
St. Regis Paper Co. v. Rayward, 16 App. Div. 2d 
130, 225 N. Y. S. 2d 871 (1st Dep’t 1962), aff'd 


without op., 12 N. Y. 2d 1033 (1963) .......... 26 
Sylvan Crest Sand & Gravel Co. v. United States, 
SOF 2a G42 (2d Cie: T9985) coo cc cacees cae Be, 82 


STATUTES: 


New York General Obligations soni Section 
EAU 2h aisneat ciety ai Pe leetens: si enn ely 11-13, 17, 18 


iv 
STATEMENT OF ISSUES PRESENTED 


1. Is an alleged contract for the leasing of real prop- 
erty for 17 years enforceable under the Statute of Frauds 
(New York General Obligations Law, Section 5-703(2)), 
where the agent subscribing the writings relied on, alleg- 
edly on behalf of the party sought to be charged, was not 
authorized in writing to do so? 

The district court (Hon. Inzer B. Wyatt) answered 
that question in the negative. 


2. Was such an alleged contract formed, or was it 
enforceable under the Statute of Frauds or otherwise, where 
neither the purported “acceptance” nor any other writing 
indicated: 


(a) which of the offers (consisting of five different 
and mutually exclusive lease arrangements ) had been 
“accepted” ; 


(b) whether the offeror or offeree was to be respon- 
sible for the payment of taxes and insurance on the 
property (a point expressly reserved in writing for 
future negotiations ) ; 


(c) when the 17-year lease was to commence, 
(d) when the building was required to be completed ; 


(e) whether the offeree would be required to assume 
outstanding mortgages in the event it exercised an option 
to purchase the property; or 

(£) what the terms (including rates of interest) of 


any such mortgages w« vuld be? 


The district court also answered that question in the 
negative. 


United States Court of Appeals 


For THE SECOND CIRCUIT 


MaANuEL M. KourMAN, 
Plaintif,-Appellant, 


—against— 


INTERNATIONAL BusINESS MACHINES CoRPORATION 
I 
Defendant-A ppellee, 


BENDERSON DEVELOPMFNT CoMPANY, INC., 
and JAcK CHESBRO, 
Defendants. 


On AppEAL From THE UNITED STATES DISTRICT COURT 
FOK THE SOUTHERN District or NEW YorK 


+ - —_ 


BRIEF FOR DEFENDANT-APPELLEE 


Statement of the Case 


This is an appeal by plaintiff from the entry of sum- 
mary judgment dismissing Count I of his complaint. Sum- 
mary judgment was granted by Hon. Inzer B. Wyatt, with 
an opinion reported at 295 F. Supp. 7H (3. D NYY. 
1969), reprinted in the joint appendix at 264a-74a. 


A. Nature of the Case 


The action was commenced March 29, 1966. The prin- 
cipal claim (and the one which is the subject of this appeal) 
is Count I, under which plaintiff demands damages of 
$1,900,000 for alleged breach of contract (4a-5a*). Under 
Count III, the only other claim asserted against 1BM, plain- 
tiff seeks damages of $100,000 for the value of services he 
purportedly rendered to IBM (6a-7a). Count III has been 
settled, conditional on the affirmance of summary judgment 
on Count I (275a-76a-3). 

In Count I, plaintiff avers that he and IBM “on or 
about June 25, 19.3”, entered into a “written contract” 
(hereafter referred to as the “alleged agreenient’’), 


“whereby plaintiff agreed to develop for IBM 
a tract of land in Cranford, New Jersey {the “Cran- 
ford project” |, and to lease the building [a branch 
office] constructed on said land to IBM, with an 
option to IBM to purchase the land and building, 
all under the terms and conditions set forth in the 
contract.”’ (4a-5a) 


Plaintiff further avers that, although he “performed all the 
conditions and covenants” of the alleged agreement, IBM 
breached it by failing to perform its obligations and by 
awarding the Cranford project to another developer (5a). 


In Count II, plaintiff asserts a claim against Benderson 
Development Company (the developer to whom the Cran- 
ford project was ultimately awarded ) and Jack Chesbro, 
an officer thereof, for allegedly having induced IBM’s 
breach of the alleged agreement (5a-6a). In Count III, 
plaintiff contends that he performed services at IBM’s 


*Unless otherwise indicated, numerical references in parentheses 
are to pages of the joint appendix. 


request “in connection with the reduction of the cost of 
construction of the building” (6a), that IBM “refused to 
make payment therefor” (7a) and that it was “unjustly 
enriched” (ibid.). 

3y its amended answer (8a-9a), served May 10, 1966, 
IBM denied all the material averments of the complaint, 
including the existence of the alleged agreement, and as- 
serted affirmatively that the first claim was barred by the 
Statute of Frauds. IBM also averred, in the alternative, 
that even if the alleged agreement had been formed, plain- 
tiff failed to perform and anticipatorily repudiated any such 
contract by refusing to proceed with the development of the 
Cranford project in accordance with the terms of his pro- 
posals, by demanding payment of amounts in excess of his 
proposals and by further demanding IBM's performance 
of conditions that were not specified in his proposals. 

Neither plaintiff's second and third claims nor IBM’s 
alternative defense of anticipatory repudiation is involved 
on this appeal. Rather, the issue presented is whether the 
parties formed any agreement which is enforceable under 


general contract law and the Statute of Frauds. 


B. Prior Proceedings 


In addition to extensive documentary production by 
both parties, IBM has taken plaintiff's deposition, and 
plaintiff has conducted examinations before trial of defend- 
ant Chesbro and the following IBM employees: Thomas 
F. Daly, an administrator in the real estate department 
of the Eastern Region of the Data Processing Division ; 
George C. Roper, Jr., manager of that real estate depart- 
ment and Daly’s immediate superior ; Payson Hunter, man- 
ager of the real estate department of the Data Processing 
Division: Frank Chessa, a design administrator in the 
Eastern Region real estate department; and Frederick S. 
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Wright, manager of finance and administration for the 
Eastern Region of the Data Processing Division. 

On April 15, 1968, IBM rioved for summary judgment 
on Count I. The motion was granted on February 4, 1969. 


C. Disposition in the Court Below 


In dismissing Count I, Judge Wyatt held that “the 
undisputed facts” established three propositions of law: 


1. “There was never any agreement between the 
parties” (295 F. Supp. at 785; 265a) because IBM's 
sMeged “acceptance” of plaintiff's “offer” did not specify 
which of the five different and mutually exclusive pro- 
posals IBM desired to accept (id. at 787; 269a). 


2. Even assuming, contrary to law, that an agree 
ment had been formed, it would hse been “too incom- 
plete, uncertain and indefinite to be enforced’, since it 
left open: 


(a) on which of plaintiff's various proposals 
the parties would proceed ; 


(b) “who was to be responsible for taxes and 
insurance” (a point expressly reserved for future 
negotiations ) ; 


(c) “when was the 17 year lease to c ymmence”’ ; 
(d) “when was the building required to be com- 
pleted”; and 


(e) whether IBM would have “to assume out- 
standing mortgages if it exercised the option to pur- 
chase the land and building’ (td. at 787-88; 269a, 


27la). 


3. Further assuming, again contrary to law, that 
an agreement had been formed that was sufficiently cer- 
tain and complete to be otherwise enforceable, it would 
not have been enforceable under the Statute of Frauds 
(New York General Obligations Law, Section 5-703 (2)) 
because: 


(a) none of the open terms had been completed 
in writing, if at all; te 


(b) the agent who purportedly subscribed the 
alleged agreement on beh lf of IBM was not au- 
thorized by writing to do so (295 F. Supp. at 789; 
273a). 


Judge Wyatt also directed that any appeal from that 
order of dismissal be deferred, pending trial on the re- 
maining issues. On May 26, 1969, a Pre-Trial Order was 
signed by Hon. David N. Edelstein (consented to by all 
parties) which provided, among other things, 


“Since Count II of the Complaint against Ben- 
derson and Chesbro must fail if the disposition as 
to the first count is correct, Count II is severed by 
consent of the parties subject to renewal in the event 
of a reversal of the Court’s disposition of Count I 
by appeal taken to the Court of Appeals for this 
Circuit. Trial will proceed on Count III alleged 
against IBM alone... .” 


Because of the substantial overlap in facts between Counts 

I and III and the parties’ consequent interest in obviating 
a necessity of a trial solely as to Count III, plaintiff and 
IBM, in April 1975, settled Count ITI with the approval of 
the district court, conditional on the affirmance of summary 
judgment on Count I (275a-76a-3). 
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Statement of Facts 


By letter dated May 23, 1963 (19a), Daly invited plain 
tiff and other potentiai developers to submit proposals on 
the Cranford project. That invitation contained a forn 
(20a-22a) which, when completed and mailed back by the 
developer, would constitute his proposals to construct a 
branch office building in Cranford, New Jersey, and to lease 
the building to IBM for a term of 17 years. 

Four alternative lease arrangements were outlined in 
the form and the potential developer was asked to bid 
on at least one. Item I stipulated that IBM would be 
responsible for maintenance; Item II stipulated that ihe 
developer would be responsible for maintenance; Item IT] 


stipulated that the developer would sublease approximately 


30% of the “usable square footage” of the building and 
IBM would be responsible for maintenance; and Item IV 
stipulated that the developer would sublease the same 
portion of the building and also absorb the maintenance 
expenses. The four Items obviously were mutually ex- 
clusive aud called for bids in differing amounts. 

Additionally, Item V_ required the developer (a) to 
grant IBM an option to buy the land and building after 
several years, (b) to indicate the various prices at which 
it would be willing to sell the property to 1BM depending 
upon which, if any, of the four itemized arrangements had 
been accepted by IBM, and (c) to state whether it would 
be necessary for IBM to assume any outstanding mort- 
gages in the event it elected to exercise the option to 
purchase. 

The General Conditions (23a-24a), which were incor- 
porated by reference in the proposal form, set forth 
estimates of the developer’s cost of buying the land and 
constructing the building. Under Item VI, the developer 
was required to signify his awareness that those figures 
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were in fact only estimates and to state (against the 
possibility that the estimates proved inaccurate) the per 
centage of any cost-over-(or under-) estimate by which his 
bid on each of the four lease arrangements would be 
increased (or decreased). 

The General Conditions also specified, among other 
things, that the “responsibility” for the taxes and insurance 
on the property “will be negotiated by parties at a later 
date” (23a). It should be noted in this connection that the 
estimated cost of the land and building was $1,230,000, and 
the real estate consisted of more than six acres bordering 
on the Garden State Parkway. In 1963, the published ratio 
of assessed-to-true values in the Township of Cranford, 
New Jersey was $24.50,* and the general tax rate in the 
Township was $11.35 per $100 (59a, 61a-65a). Based on 
those figures and the estimated cost of the land and build- 


ing, the tax on the total property would have been approxi- 


mately $34,000 a year ($1,230,000 « .245 = $301,350 
.1135 = $34,203). 

By letter dated June 6, 1963, plaintiff forwarded to 
Daly his completed bid form (29a-32a), proposing different 
rental figures on each of the lease [tems. He failed, under 
Item V, to specify whether IBM would have to assume 
existing morigages in the event IBM oped to buy the 
property; he indicated that IBM's rent would be increased 
by 7.8% of any cost over (and decreased by 7% of cost 
under) estimate. In his covering letter, plaintiff added a 
further proposal: 


“T trust Iam not being presumptuous in making 

a further proposal as follows: I will lease this 

*The New Jersey courts have defined “true value” as “the full 

and fair value of each piece of property based upon what it would sell 

for at a fair and bona fide sale”. Frater Corp. v. State of N. J., Div 
of Tax Appeals, 80 N. J. Super. 427, 194 A. 2d 11 (1963) 
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property to you for a term of seventeen (17) years 
with three five (5) year options for $95,000 per 
year, net, net, net up to, inclusive of the second five 
(5) year option, the third five (5) year option at 
a rental of $48,000 per year, net, net. During the 
twenty-sixth (26th) year you may buy the property 
from me for $575,000.00.” (29a) 


It is undisputed that plaintiff attended a meeting in 
New York on June 19, 1963, with Roper and Daly, at 
which the various construction company bids were opened* 
(37a-38a, 56a) ; that those bids exceeded the estimated cost 
of construction (39a-40a) ; and that Roper then s:>ted that 
he would “have to go back to higher authorities” in order 
to proceed with the project, unless the costs could be re- 
duced (41a). 

It was at this tentative stage of the negotiations, before 
anyone had even attempted to achieve any reduction in con- 
struction costs (45a-46a), that the following letter signed 
by Roper on June 24, 1963, was mailed to plaintiff : 


“We reviewed the bid you submitted for the above 
mentioned location [Cranford project] and after 
careful consideration found that you were the suc- 
cessful bidder. 


“We would appreciate your contacting the archi- 
tect for the job, Mr. Victor Lundy, pertaining to 
the plans and specifications, and to take whatever 


*\Vhile (as was stipulated in the Pre-Trial Order of May 26, 
1969) “it was contemplated by the parties that the developer of the 
building would enter into an agreement with th » successful building- 
contractor bidder for the construction of the building”, IBM had 
previously solicited bids from construction companies so as to expe- 
dite the project. 


9 


steps are necessary to secure the land for which 
IBM has arranged in your name. * €35a)* 


Irrespective of the actual purpose for which that letter 
was sent, the fact is that it failed to indicate on which of 
plaintiff's five different proposals he was considered the 
“successful bidder”; nor did it reflect any agreement as to 
when the 17-year lease was to commence, when the building 
was required to be completed, whether IBM would be 
required to assume outstanding mortgages in the event it 
exercised an option to purchase the property, what the 
terms of any such mortgages would be, or how respon- 
sibility for the taxes and insurance on the property would 
be allocated between the parties (a term which had been 
explicitly left open for future negotiations by plaintiff's 
proposals) (32a, 22a). 

In point of fact, no agreement was ever reached, in 
writing or otherwise, on those open terms. On the question 


*Plaintiff’s brief frequently states his version of facts, concededly 
beyond the scope of this appeal, in supposed “fairness to Koufman” 
(e.g., Br. 5). In fairness to IBM and with some relevance (if not 
materiality) to tne appeal, it might be noted that Roper’s letter could 
not possibly have been intended to memorialize any agreement in the 
light of the fact that the entire project at that time was still very 
much up in the air and in view of the many terms still left open; nor, 
as plaintiff effectively admitted on his deposition, was it actually 
designed io lead plaintiff to take any present steps to acquire the 
property in question (47a-48a). It is also undisputed that plaintiff 
did not acquire the land or construct the building. Indeed, if a trial 
were necessary, IBM would prove that the letter was solicited by 
plaintiff, not as an acceptance of any of his proposals, but as some- 
thing he could show the various banks with which he was then 
negotiating for \inancing as evidence of IBM’s serious interest in 
pursuing the Cranford project with him 

A further ind cation that the parties here did not regard the Roper 
letter to have formed an agreement betweer them is provided by 
contrasting it with the detailed “Summary of Understanding” that the 
parties had executed just eleven days before (on June 13, 1963) with 
respect to a similar project in Utica, New York (153a-55a). Sig- 
nificantly, all the terms left open in the writings relied on in the 
present case were terms specifically agreed to in that Summary of 
Understanding. 
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of selection among plaintiff’s five proposals, plaintiff testi- 


fied that he was informed orally by Roper and Daly, before 
receiving Roper’s letter, that they were “interested” in his 
bid on Item I (49a). (That testimony is inherently im- 
plausible since three other potential developers had under- 
bid plaintiff on Item I (14la), whereas it was only on Items 
IJ] and IV (under which plaintiff would take 13,264 syuare 
feet) that his bid was low (5ia-53a, 141la). Moreover, 
Roper testified that he was interested in plaintiff's pro- 
posals on Items IIT and IV (5la-55a). For the purpose 0} 
this appeal, however, plaintiff's version will be assumed 
true, although, as will be discussed below (pp. 20-21), 
the very existence of an evidentiary dispute on this point 
is significant as a matter of law on the Statute of Frauds 
issue. 

The only writings on which plaintiff relies as memo- 
randa of the alleged agreement (42a-45a, 9la, 97a, 147a) 
were Daly’s letter of May 23, 1963 (with enclosures) (19a- 
26a), his own letter of June 6, 1963 (with proposals dated 
June 5) (29a-32a), ane Roper’s letter of June 24, 1963 
(35a).* While Roper and Daly were certainly authorized 
to negotiate the alleged agreement, they had no authority 
to execute or enter into any contract on behalf of IBM 
(66a-67a). Neither were officers or assistant officers of the 
company. Under the company’s By-laws, no employee 
other than an officer or assistant officer, is authorized to 
enter into any lease or other contract, unless such authority 


*Plaintiff also refers to a letter writcen to him by Daly on August 
27, 1963 (95a-96a), in which Daly recites the reasons why the IBM 
Real Estate Department was going to turn to another developer on 
the Cranlord project (specifically, plaintiff’s insistence on a 22-year 
lease rather than a 17-year lease, and on an annual rental higher than 
that contained in his original proposals). ‘n that connection, Daly 
loosely refers to “our previous commitment” and uses the word 
“accepted” in reference to plaintiff's offer. T':'s letter, however, no 
more than the Roper letter of June 24, 1960, supplies the missing 
terms 
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is e.pressly granted by resolution of the Board of Directors 
or Executive Committee (85a). No such resolution was 
passed regarding either employee (67a). 


Summary Basis for Affirmance 


Among the many specific points on which this alleged 
agreement was properly held to have been defective, Judge 
Wyatt based his grant of summary judgment on the bar 
of New York General Obligations Law, Section 5-703(2). 
That ground, particularly as reinforced by the subsequent 
New York Court of Appeals decision in Commission on 
Ecumenical Mission and Relations of the United Presby- 
terian Church vy. Roger Gray, Limited, 27 N. Y. 2d 457 
(1971), is the short answer to this appeal. 

The Ecumenical Mission decision is not referred to in 
plaintiff’s brief. 


Argument 
POINT I 


THE COURT BELOW CORRECTLY DECIDED THAT 
THE AGENT’S LACK OF WRITTEN AUTHORITY TO EXE- 
CUTE A CONTRACT ON BEHALF OF IBM VOIDS THE 
ALLEGED AGREEMENT UNDER THE STATUTE OF 
FRAUDS. 


It is not disputed that the alleged agreement is subject 
to N. Y. G. O. L. Section 5-703(2), which provides: 


“A contract for the leasing for a longer period 
than one year, or for the sale, of any real property, 
or an interest therein, is void unless the contract or 
some note or memorandum thereof, expressing the 
cunsideration, is in writing, subscribed by the party 
to be charged, or by his lawful agent thereunto 
authorized by writing.” 
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It is also undisputed that neither Roper nor Daly (the 
only IBM employees who signed the correspondence ») 
which plaintiff relies) were officers or directors of IBM 
or had authority in writing to enter into any contract on 
behalf of IBM (Br. 12-15; 66a-67a). Indeed, under the 
company’s By-laws, it was the lack, not the grant of au- 
thority that was expressed in writing (85a). 

On the basis of the same lack of written authority, the 
New York Court of Appeals, in Ecumenical Mission, supra, 
granted summary judgment to the plaintiff-landlord, de- 
claring invalid a purported lease extension given to one of 
its tenants by the managing agent of the former.landlord 
of the building (plaintiff's predecessor-in-interest ). To the 
extent, if any, a categorical ruling on the lack of written 
authority is necessary to reinforce the plain language of 
Section 5-703(2), the Ecumenical Mission decision provides 
such a ruling and is dispositive of this appeal. 

Not surprisingly, in view of the identity of the material 
facts in both cases (and plain ‘ff’s failure to discuss the 
Ecumenical Mission decision), every argument plaintiff 
advances on this appeal with respect to Section 5-703(2) 
was also raised, considered and flatly rejected in that 
opinion, 

Thus, plaintiff launches his attack by criticising Judge 
Wyatt for allegedly “simplistic statutory construction” — 
that is, for holding “syllogistically that the statute required 
written authority, that none existed arid therefore there was 
no contract” (Br. 6-7). Precisely, that syllogism, how- 
ever, which the statute clearly mandates, was the holding 
in Ecumenical fission: 


“ |, [P]laintiff landlord is entitled to summary 


judgment as a matter of law, as Special Term con- 
cluded. ... The critical issue of law is whether the 
statute requires a writing and whether there is one. 
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A writing is required and there is none. . . .” 27 
N. Y. 2d at 465. 


Plaintiff then marshalls various precedents and pur- 
ported facts in an effort to establish that, under the general 
rules of agency, Roper and Daly had apparent authority 
(and that a jury would even find that Roper had “full” 
authority) to execute a contract on behalf of IBM “with- 
out written authority from anyone to do so’ (italics are 
plaintiff's) (Br. 7-15). In dealing with the same sort of 
contention in Ecumenical Mission, the Court held: 


“In the first place, an issue under a Statute of 
Frauds, such as section 5-703, may not be resolved 
by reference to rules of agency affecting corpora- 
tions. If it were otherwise, then the Statute of 
Frauds would be largely obviated as to corporations 
and to that extent rendered a virtual nullity... .” 
27 N. Y. 2d at 461-62. 


The point is that Section 5-703(2) precludes the appli- 
cation of general agency rules (most particularly the doc- 
trine of apparent authority) to real estate transactions of 
this nature. Indeed, the holding in Ecumenical Mission 
was predicated on the very assumption that the tenant could 
prove by parol evidence that the managing agent, Apra- 
hamian, had authority (and lacked only the written mani- 
festation thereof ) to execute the extension in issue: 


**. The nub of the issue is whether the Statute 
of Frauds requires that an employee acting as an 
agent be authorized in writing before he may execute 
certain kinds of instruments. For that issue it must 
be assuined that a party can supply parol proof that 
the actor was both an employee and an agent, and 
possessed with purported authority. Of course, if by 
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the extraneous proof the purported agent’s act was 
not authorized, or he was not an agent, that is the 
end of the matter and there is no need to have re- 
course to the Statute of Frauds. Consequently, the 
issue tendered on this appeal is, assuming that the 
purported agent was indeed the agent authorized by 
parol evidence, does his act of extending the lease 
fail for lack of compliance with the Statute of 
Fraud; as to his own authorization (56 N. Y. Jur., 
Statute of Frauds, § 125, and cases cited at n. 3).” 
27 N. Y. 2d at 462. 


Hence, the Court in Ecumenical Mission considered it 
immaterial that the purported lease extension was signed 
“Madison Avenue Realty Corporation By Harry Apra- 
hamian, Manager” (id. at 460); whereas plaintiff here 
nevertheless emphasizes that the purported “acceptance” 
was signed “Geo, C. Roper, Manager Real Estate Depart- 
ment” (Br. 10). Similarly, just as plaintiff argues that in 
other instances IPM recognized and performed leases 
signed by officials who did not have written authority (Br. 
11), the Court in Ecumenical Mission dismissed as irrele- 
vant the fact “that Aprahamian had in the past arranged 
lease extensions” (27 N. Y. 2d at 460). 

Plaintiff also attaches great significance to the fact that 
Roper had authority to “negotiate” contracts for IBM (Br. 
14). In Ecumenical Mission, the Court was quite prepared 
to assume that the managing agent, Aprahamian, also had 
authority to “negotiate” leases; in fact, such authority was 
even inferrable from a written instrument—the authoriza- 
tion Aprahamian had received from the corporate landlord 
to act as a managing agent. Nevertheless, the Court held: 


se 


. the issue is not whether the authority to 
m2nage embraces, under the second of the mentioned 


~ 
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Statutes of Frauds [§ 5-703(2)], authority either 
to negotiate or make leases, but whether the specific 
authority to execute a lease required to be in writing 
is itself in writing. The letter to the employee-agent 
falls far short of satisfying the statute. In thus 
viewing the letter, it does not mean that a satisfac- 
tory written authorization must name the particular 
transaction, but at the very least it must give ex- 
press authority to execute documents in a determi- 
nate class of transaction (cf. Hamilton Park Bldrs. 
Corp. v. Rogers, 4 Misc 2d 269; see 37 C. J. 5., 
Statute of Frauds, § 213, p. 709, to the effect that: 
‘The writing need not be in any special form; but 
it must contain a sufficient expression of an intent 
to confer authority, and it must confer authority to 
execute the very contract which the agent under- 
takes to execute. The writing must*contain express 
language conierring authority to execute a contract 
of sale’; see, also, Bacon v. Davis, 9 Cal. App. 83).” 
27 N. Y. 2d at 465. (Emphasis added. ) 


Plaintiff further asserts that “to mvoke the Statute of 
Frauds in the present circumstances would be to pervert 
[its] legislative intent” (Br. 14). Again, Ecumenical Mis- 
sion is informative, for its summarization of the legislative 
history of this statute demonstrates such intent to be en- 
tirely concordant with the decision below: 


“e 


a lease for more than three years is a 
recordable instrument (Real Property Law, § 290). 
The reason why recordable instruments must in 
turn have their execution supported by documents 
of rank is self-evident. Otherwise the recorded 
documents would actually be resting on oral evi- 
dence. It is interesting in this context that at com- 
mon law an agent could execute a sealed instrument 
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only if he himself was authorized to do so under 
seal (Restatement, Second, Agency, § 28, Comment 
a). The Law Revision Commisison noted that the 
need for extending the agency provisions of the 
Statute of Frauds was created by the need to fill 
gaps resulting from the abolition of the seal (1944 
Report of N. Y. Law Rev. Comm., pp. 124-126).” 
27 N. Y. 2d at 463. 


Finally, with respect to the totality of the same argu- 
ments that plaintiff mounts here regarding apparent author- 
ity, other agreements executed without written authority, 
corporate “acquiescence” in such agreements, purported 
estoppel stemming from such “acquiescence”, and supposed 
unfairness and perversion of the public policy of this State 
(Br. 8, 11, 13-14), the Court in Ecumenical Mission stated: 


“cc 


. Nor may the frontal issue be avoided by 
raising attenuated issues of fact. The critical issue 
of law is waether the statute requires a writing and 
whether there is one. A writing is required and there 
is none. To accept the reasoning of the tenant is 
to blunt the applicable rule of law, open the door to 
inaccurate if not perjured recollections, and by the 
inescapable analogy between leases and the other real 
property instruments covered in the same section 
5-703, unsettle the salutary and unvarying interpre- 


tations.” 27 N. Y. 2d at 465. 


As to the alleged harshness of this rule, we note the 
court’s statement in Goldenberg v. Bartell Broadcasting 
Corp., 47 Misc. 2d 105, 112, 262 N. Y. S. 2d 274, 282 (Sup. 
Ct. N. Y. County 1965) : 


“| Generally, persons dealing wv th officers of a 
corporation are bound to take notice wat the powers 
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of an officer are derived from statutes, by-laws and 
usages which more or less define the extent of the 
officer’s authority. . . . Those who contract with a 
corporation do so with knowledge of the statutory 
conditions pertaining to a corporation. ... 


“The plaintiff is not a naive person, uninitiated 
in the business world, nor is he without knowledge 
of corporat: financing or business practices. . . .” 


Similarly, plaintiff here is “not a naive person, unini- 
tiated in the business world”. On the contrary, he has been, 
by his own claim, “a developer and financier of real estate 
property for many years” (90a). Thus, his claim now, that 
he was unaware of the Statute of Frauds requirements ap- 
plicable to real estate transactions is as dubious in fact as it 
is legally irrelevant. 

In sum, Section 5-703(2) requires affrmance of sum- 
mary judgment. The other grounds cited for dismissal are 
equally correct and, for the sake of completeness, are dis- 
cussed below. 


POINT I 


THE COURT BELOW CORRECTLY DECIDED THAT 
THE WRITINGS RELIED ON DO NOT CONSTITUTE AN 
AGREEMENT UNDER GENERAL PRINCIPLES OF CON- 
TRACT LAW OR THE STATUTE OF FRAUDS. 


It is axiomatic in the law of contracts that an agreement 
is not formed if the alleged acceptance fails to comply with 
the terms of the offer; and that an enforceable agreement 
is not formed if the offer and acceptance, read together, 
omit material terms. Slater v. Gulf, Mobile & Ohio R. Co., 
279 App. Div. 166, 108 N. Y. S. 2d 145 (1st Dep’t 1951), 
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aff'd, 304 N. Y. 636 (1952); Barber-Greene Co., Inc. Vv. 
Dollard, Jr., Inc., 239 App. Div. 655, 269 N. Y. S. 211 
(3d Dep’t 1934), aff'd, 267 N. Y. 545 (1935); Poel v. 
Brunswick-Balke-Collender Co., 216 N. Y. 310 (1915). It 
is equally clear under the Statute of Frauds (N. Y. 
G. O. L., Section 5-703(2)) that the writings relied on 


will not create an enforceable contract unless they manifest 


the required acceptance and all material terms without 
resort to parol evidence. In re Levin’s Estate, 276 App. 
Div. 739, 97 N. Y. S. 2d 148 (1st Dep’t 1950), aff'd, 302 
N. Y. 535 (1951). 

The alleged agreement at issue on this appeal is defer 
tive, as the court below held, on the three grounds just 
noted. 

No agreement was reached on at least five material 
terms or even on which of plaintiff’s five different and 
mutually exclusive proposals the parties would proceed. 
And, of course, no writings reflect any such agreement. 

Moreover, both the writings and the external circum- 
stances make clear, as the court below stated, 


“|. that despite the loose language of Daly and 
Roper (‘Successful bidder’, ‘commitment to you’, 
‘accepted’, etc.) the parties did not intend the three 
documents to be any final agreement. They were not 
intending thereby to contract but to begin final nego- 
tiations with each other (excluding the other inves- 
tor bidders) in the expectation that they would reach 
an agreement. At that last point they must have 
contemplated the execution of a letter a reemenc 
with specific provisions (such as that actually exe- 
cuted between them under date of June 13, 19f* ‘n 
respect of a building to be constructed in Ut. ,.10 
be followed by execution of a lease.” (295 F. Supp. 
at 787; 269a) 
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Indeed, the General Conditions of the bid explicitly antici- 
pated the execution of a formal contract of lease* (23a) ; 
negotiations in fact ensued after the Roper letter of June 
24, 1963 (95a); and plaintiff admitted being told (despite 
the contrary language in that letter) either “prior to” or 
“immediately after” the letter was sent, “that it wasn’t 
necessary [for him to tie up the land in Cranford] because 
[1BM] had it well in control and were not in jeopardy of 
losing it” (47a-48a). 

But the more clearly dispositive point for summary 
judgment purposes is that, as held by the district court, 


“It is apparent from the face of the ‘offer’ and 
‘acceptance’ that no enforceable agreement was 
created between the parties.” 295 F. Supp. at 787; 
269a. 


A. “In the First Place, the ‘Acceptance’ Was Not Suf- 
ficient To Constitute any Agreement Because It Did 
Not Specify Which Of the Various Alternatives 
IBM Accepted.” (Ibid.) 


The point was succinctly stated by Judge Wyatt: 


‘|. The proposal of Koufman was not one offer 
but a number of alternative and mutually exclusive 
offers. Only one of these could be accepted. IBM 
did not state in its ‘acceptance’ to which of the offers 
it was directed. Did IBM accept to lease the entire 
building or only part? Did IBM accept to be respon- 
sible for maintenance or for Koufman to be respon- 


*As stated in Bernat v. West 73rd Street Corp., 230 App. Div. 
18, 26, 242 N. Y. S. 612, 614 (1st Dep’t 1930), appeal dismissed, 
256. N.Y. 588 (19351), 

rs [he very fact that their memorandum states that 
a final contract is thereafter to be made, and the nature of the 
memorandum itself preclude the inference that thefe were 
not details yet unsettled... .” 
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sible? Did IBM accept the ‘further proposal’, the 
fifth alternative, suggested separately by Koufman 
in his June 6, letter? .. .” bid. 


And implicit in that list is the question of overriding im- 
portance: how much did IBM agree to pay? 


1. The Alleged Oral Selection of Item I. 


As to plaintiff’s argument that these defects are cured 
by Daly’s supposed verbal statements in June 1963 (that 
IBM was “interested in’ Item 1) and August (“could ac- 
cept” it), the Statute ot Frauds again provides the short 
answer. As stated in In ve Levin's Estate, 276 App. Div. 
739, 742, 97 N. Y. S. 2d 148, 151-52 (1st Dep’t 1950), 
aff'd, 302 N. Y. 535 (1951), 


“It is settled law that a memorandum suff- 
cient to satisfy the statute of frauds must in itself or 
by reference to other writings be complete, so that 
the full intention of the parties can be ascertained 


fron: it alone without recourse to parol evidence. .. . 


“|. The purpose underlying the Statute of 
Frauds is to protect certain transactions from the 
risks of fraud in parol evidence by immunizing them 
altogether from such evidence.” 


In dealing with a similarly obscure memorandum (the 
operative language of which was “TI accept the above’’), the 
court in De Goode v. Burton, 141 App. Div. 22, 24, 125 
N. Y. S. 662, 663 (2d Dep’t 1910), held that the critical 
issue—“What does Mr. De Goode accept?’’—was not 
answered 

ps . with reasonable certainty so that the sub- 
stance [of the contract] can be made to appear frum 
the record itself without recourse to parol evidence. 

.” Id. at 25, 125 N .Y. S. at 664. 
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The court then held that the memorandum was insufficient 
under the Statute of Frauds, among other grounds, since 


6 


. the minds of the parties never met in a 
completed contract in so far as the same can be 
made to appear from [that memorandum].” Jbid. 


It may similarly be asked of the Roper letter, what, if 
anything, did Mr. Roper intend to accept? The fact that 
any answer to that question necessitates recourse not only 


to parol, but to substantially confli-ting testimony, further 
demonstrates why the writings involved here :un counter 
to the policy as well as the express language of the statute. 
As held by this Court in Ginsberg Machine Co. v. J & H 
Label Processing Corp., 341 F. 2d 825, 828 (2d Cir. 1965), 
a term is deemed “essv.cial” and thus cannot be supplied 
by parol 

- if it seriously affects the rights and obli- 
gations of the parties and there is a significant 
evidentiary dispute as to its content.” (Emphasis 
a‘tded. ) 


The evidentiary dispute here is starkly demonstrated by 
the depositions. Plaintiff testified that IBM was “interested 
in” Item I (263a); Roper testified that he, at the time, 
was interested in Items III] and IV (52a-54a). 

While the existence of a factual dispute will, in other 
contexts, preclude summary judgment, the dispute pre- 
sented here—regarding the alleged content of terms plainly 
left open on the face of the writings in question—actually 
reconfirms, as a matter of law under the Ginsberg decision, 
the insufficiency of the memoranda under the Statute of 
Frauds. 


z. The Alleged Post-Acceptance “Option”. 


As to plaintiff's contention that his offer conferred upon 
IBM an option or privilege to select, some time after an 
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effective “acceptance” had supposedly been given, any one 
of his five different propsais (Br. 19-20), the same statu- 
tory rule as well as basic contractual precepts apply. 

An option is a right of appreciable value for which 
businessmen have beer known quite frequently to pay 
money. It cannot be implied in the absence of a specific 
grant, and no grant or even mention of aa option of this 
nature appears in the writings on which plaintiff relies.* 

Plaintiff urges that the missing grant can be supplied 
by reference to his subjective intent (i.¢., “it did not matter 
to him”, he now claims, “which alternative IBM chose’) 
(Br. 19). Under the Statute of Frauds, any such protesta- 
tions of intent not manifested on the face of the writings 


in question are, of course, irrelevant. As stated in Johnson 
v. Edmunds, 278 App. Div. 470, 471, 106 N. Y. S. 2d 276, 
277 (4th Dep't 1951), 


“The memorandum itself must be complete and 
the subject matter sufficiently expressed therein to 
obviate the necessity of proof as to what ‘he parties 


intended. .. .’’** 


Plaintiff then argues, in. effect, that unless the proposal 
of alternatives specifically negates on its face the offer of a 
post-acceptance option to select among those alternatives, 


*In contrast, plainti.”’s proposals did offer IBM a post-acceptance 
option to purchase the property, which was clearly designated as 
such (30a-32a). 

**Even apart from the irrelevance in law of plaintiff's alleged 
subjective intent to confer a post-acceptance option on IBM, it is 
hardly realistic to suppose, as plaintiff now claims, that a developer 
in his position had no need whatever to learn at the time of a real 
acceptance whether he would have had to prepare to subiease and 
tenant approximately 30% of the usvable space of the building. More- 
over, it might be noted that throughout the long period of discovery in 
this action, including plaintiff's own deposition, he never once alluded, 
nor did his counsel, to any intention »1 his part to have granted any 
post-acceptance option to IBM. 
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such an option must be read into those proposals (Br. 23). 
Of course, the thrust of contract law is precisely to the 
opposite effect: unless a term as significant as the grant 
of a post-acceptance option is specifically stated in the 
contract, it simply does not exist. 

Surely, if it were plaintiff who were claiming that the 
Roper letter was ‘sufficiently specific to bind him to 
proceed, and if it were IBM seeking to charge plaintiff with 
having granted it a post-acceptance option, the lack of such 
a grant on the face of the wri‘ ings, and the failure of IBM 
to have selected one of those mutually exclusive alterna- 
tives, would clearly preclude any such contention. There is 
no reason why the result should be different when it is 
plaintiff who is se king to imbue these writings with a non- 
expressed term. 

Although this principle 1s sufficiently obvious as to make 
it unlikely that the point has been litigated extensively 
before, there is one decision in the New York courts which 
is squarely on point. Thus, in North-Eastern Construction 
Co. v. Town of North Hempstead, 121 App. Div. 187, 105 
N. Y. S. 581 (2d Dep't 1907), bids were solicited by the 
defendant Town Board for the construction of a bridge of 
either four or five spans. The plaintiff contractor submitted 
a bid of $23,959 for a five span bridge and $22,200 for a 
four span bridge. In response, the Board adopted a reso- 
lution which (in so far as is pertinent here ) stated that the 
“bid” be “accepted”. In reciting ene of the two grounds for 
its decision that a contract had not been formed, the Appel- 
late Division stated, in language having compelling appli- 
cation to this appeal, 


__ Two bids were asked for, two bids were 
made, aad there was but one bridge to be con- 
structed. The gencral resolution of acceptance of the 
plaintiff's proposition was not entering into a con- 
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tract for the construction of a four or five span 
bridge; it was merely a notification that both of the 
bids were lower than other bids, but the contract 
was yet to follow, and this was clearly contemplated 
by the form which was given out for such a contract, 
in company with the plans and specifications. . . .” 


Id. at 189-90, 105 N. Y. S. at 583. 


Ostensibly in support of a contrary rule, plaintiff cites 
Williston to the effect that there is no ‘‘objectionable 
indefiniteness” where the “promisee is given an option” 
(emptasis added) (Br. 20). True enough, but plaintiff's 
citation of this point begs the question. For there is not one 
word or sentence in p‘aintiff’s lease proposals which gave 
a post-acceptance option to IBM. 

The one case cited by plaintiff in this connection, Sylvan 
Crest Sand & Gravel Co. v. United States, 150 F. 2d 642 
(2d Cir. 1945), is neither on point nor in conflict with the 
North-Eastern Construction decision as he claims. In 
Sylvan, the plaintiff, a stone quarry company, submitted 
four hids to the Treasury Department, each bid offering to 
sell s} °ified quantities of various itemized categories of 
rocks at stated prices. Unlike Roper’s June 24, 1963, letter 
in response to plaintiff’s five different lease proposals, the 
Government in Sylvan expressly accepted item 1 of each 
bid by writing on the bid form, “ ‘Accepted as to items 
numbered l’”’ (150 F. 2d at 643). Thus, this Court noted 
that “each bid was accepted by the Assistant State Procure- 
ment Officer” (ibid.). 

Additionally, Sylvan’s proposals explicitly granted the 
Government in writing an option to cancel the order “at 
any time” (ibid.). There was, accordingly, no question in 
Sylvan either as to v hethei an option had been conferred or 
what had been ace: .°7 the only question was whether the 
option gave so m:..i «1 Gum of action to the Government 
as to void the agreement fo: want of consideration. 
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Unquestionably, this Court interpreted the option ex- 
plicitly granted to the Government, to cancel “at any time”, 
as being inoperative unless exercised within a reasonable 
period (as, for example, not “after the defendant had given 
instructions for delivery and the plaintiff had tendered deliv- 
ery in accordance therewith”, id. at 644). To have done 
otherwise would have given an absurd meaning to a con- 
tract which had been entered ito with formality, which 
unmistakably evidenced the Government’s intention to be 
bound, and under which, the Government conceded in its 
pleading, it had already accepted and paid for deliveries 
(id. at n. 1). 

But while the Court in that case was prepared to give 
a rational interpretation to an option explicitly granted on 
the face of the writings, there is nothing ir the opinion to 
suggest that the law creates an option out of whole cloth 
when the writings fail to express it. 


B. “In the Next Place, ™ Is Evident that if an Agree- 
ment Was Formed, It Is Too Incomplete, Uncer- 
tain and Indefinite To Be Enforced.” (295 F. Supp. 
at 788; 271la) 


1. “When Was the 17 Year Lease to Commence?” (Ibid.) 


As Judge Wyatt noted, ‘Nothing was said about this.” 
(ibid.). Yet surely the time of the commencement of the 
lease is a highly material term, the absence of which renders 
any purported lease agreement totally ineffective. As held 
in Brause v. Goldman, 10 App. Div. 2d 328, 334, 199 
N. ‘ ‘d 606, 613 (1st Dep’t 1960), aff'd without op., 
9N. x. <d 620 (1961), also granting summary judgment, 


“The letters bear no indication as to the date on 
which the lease was to commence, the absence of 
which alone would render the memorandum unen- 
forcible... .” 


26 


To the same effect is the decision in St. Regis 
Co. v. Rayward, 16 App. Div. 2d 130, 225 N. Y. 
871 (1st Dep’t 1962), aff'd without op., 12 N. Y. 
1033 (1963). There, the court granted summary judg- 
ment dismissing the contract claim because of, among other 
defects, the lack of agreement on the “time set for the 
beginning of the lease’—and did so, despite a written 
memorandum signed by the parties, providing that ‘the 
parties are bound as above stated”’: 


“.. ‘[W]ith material elements left for future nego- 
tiation’ plaintiff was ‘not bound and could withdraw 
from the negotiations without incurring any ‘iability’ 
for breach of contract. [Citing Brause, supra.] 
Moreover, the very indeSniteness of the May 21 
writing rendered it impossible of enforcement. . . .” 
Id. at 134, 225 N. Y. S. 2d at 874. 


Plaintiff attempts to cure this defect, which also, in and 
of itself, is dispositive of the appeal, by asserting as pur- 
ported fact that the lease was to commence from the com- 
pletion of the building, “that IBM itself was constructing 
the building’ (emphasis is plaintiff's), and that it had 
earlier agreed with Chesbro, “for Koufman’s benefit’, to 
“pursue the commencement of this building” “as expedi- 
tiously as possible” (Br. 20, 28). 

In the first place, the writings between plaintiff and 
IBM are utterly silent as to when the lease is to commence ; 
they certainly do not state that it is to commence from the 
completion of the construction of the building. In the second 


place, whatever IBM may have agreed with Chesbro in 
April 1965, there is no basis in law for plaintiff's conten- 
tion that he was the third party beneficiary of such an 


agreement—and no basis is stat d. 
In the third place, and most importantly, plaintiff's 
assertion “that IBM itself was constructing the building” 
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and therefore controlled the completion date is contrary to 
reality; in fact, plaintiff has stipulated with IBM that the 
reverse is true. Thus, the Pre-Trial Order entered in this 
case on May 26, 1969 (p. 3), states, 
“Tt was contemplated by the parties that the devel- 
oper of the building would enter into an agreement 
with the successful building-contractor bidder for 
the construction of the building... .’’* 


Not only does that fact leave open the question of the 
commencement of the lease (even under plaintiff’s assump- 
tion that it was to start with the completion of the build- 
ing); it deprives this alleged agreement of another material 
term—namely, as Judge Wyatt noted, ‘When was the build- 


ing required to be completed ?” (295 F. Supp. at 788; 271a). 


2. “Did IBM Accept To Assume Outstanding Mortgages If It 
Exercised the Option To Purchase the Land and Building?” 
(Id, at 787; 269a) 

It is plain on the face of the writings in question that 
IBM had a serious interest in purchasing the building and 
regarded the option to purchase as an important right. It 
is equally apparent that that right could have been signifi- 
cantly impaired if IBM were required to assume mortgages 
at excessive rates. It is simply not conceivable, therefore, 
that IBM would have entered into a final contract with 
plaintiff, agreeing to assume whatever mortgage he obtained 


at whatever rate he obtained—i.e., without specification as 
to what that rate was to be. Thus, the failure of plaintiff's 
offer even to indicate whether IBM was to assume outstand- 
ing mortgages (in the event of the exercise of its option to 


*That fact was indeed made evident on the face of the General 
Conditions which stated, among other things, that “other expenses” 
were 

“To be entirely the investor’s responsibility—inter iin financ- 
ing, taxes and insurance during construction, completion 
bonds, legal fees, and all other financial items incidental to the 
acquisition of the land and the completion of the building.” 
(24a) 
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purchase), let alone to specify what rate of any assumed 
mortgages might be, constituted a defect of a most mate- 


rial order. 

Plaintiff asserts that “the assumption or non-assumption 
of mortgages” would make no difference in “the economic 
burden of purchasing” (Br. 29). Since to assume a mort- 
gage is to become personally liable on the mortgage so 
assumed, and not to assume a mortgage is to remain free 
of such personal liability, the materiality of the difference 
is evident. 

3. “Who Was To Be Responsible for Taxes and Insurance?” 

(Id. at 788; 271a) 

The General Conditions of the bid provided that “re- 
sponsibility” for taxes and insurance “will be negotiated by 
the parties at a later date” (23a). It is not disputed that the 
taxes alone on this project would have approximated 
$34,000 a year (15a, Br. 27). 

Even if the term left open here for future negotiations 
had been limited to “how the ‘responsibility’ for taxes and 
insurance would be handled”, that, as the court below ruled, 
was “a significant element in any event’ (295 F. Supp. at 
*788; 271a). 

Thus, in Ansorge v. Kane, 244 N. Y. 395 (1927), the 
prospective buyer and seller of real property had agreed in 
writing on the total price, the amount of the down payment 
(..i2,625), the mortgage terms and the dates on which the 
formal contract of sale would be executed (March 26) and 
title passed (May 26). The buyer. who was the party 
seeking enforcement, had even given the seller $500 as a 
binder. But since their written memorandum expressly 
reserved for negotiation the allocation of the amount of the 
down payment to be paid first on the signing of the contract 
and then on the delivery of the deed (only two months 
later), the Court of Appeals held that the memorandura 
could not be enforced under either general contractual prin- 
ciples or the Statute of Frauds: 
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“ec 


.. As a part of the agreement was left to 
future negotiations, the contract was embryonic. It 
never reached full time. It was not for nothing that 
the parties provided that a sum should be agreed on 
x fy 


to be paid on the signing of the contract... .” Jd. 
at 299. 


In reality, all that was omitted in Ansorge was agree- 
ment on which of the two parties would bear the cost of a 
relatively small amount of money ($12,625, or some portion 
thereof) for a two-month period. In the present case, even 
under plaintiff’s argument that the open term was limited 
to who ~vould pay the taxes and insurance in the first in- 
stance (Br. .:7), the ultimate assignment of that responsibil- 
ity could have resulted in a cost-of-money figure far greater 
than that involved in Ansorge. For example, delays of only 
a week or two between plaintiff’s payment of taxes and 
insurance and IBM’s reimbursement of plaintiff, repeated 
semi-annually over the course of seventeen years on a sum 
each year in excess of $34,000 (which is just the taxes 
portion of the taxes and insurance total) would obviously 
exceed the two-month cost of a $12,625 figure. 

3ut the important point is, as held in Ansorge, vhat 
the express reservation of this term for future negotiations 
removes the question of materiality from any doubt. As 
further stated in Pollak v. Dapper, 219 App. Div. 455, 220 
N. Y. S. 104, 105 (1st Dep’t), aff'd, 245 N. Y. 628 (1927), 


“If this memorandum were silent as to the 
terms of the mortgage, the law would imply that the 
mortgage would be payable upon demand and at the 
rate of interest of six per cent. ut it is not silent. 
It states ‘terms to arrange upon the signing of the 
contract’ and so shows upon its face that there were 
unsettled terms upon which the parties intended 
further to negotiate... . 
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“In [Spielvogel v. Veit, 197 App. Div. 804 (2d 

Dep’t 1921) ] the court had to rely on an inference 

that there were still terms to be agreed upon. Here 

no inference is necessary since the memorandum 

expressly states that there were still terms to be 

arranged.” (Emphasis added. ) 

Likewise in Drake v. Sop, 131 Misc. 57 

576, 578 (Sup. Ct. Chemung County 1 
that 


Ke 
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“cc 


if the memorandum had provided simply 
for a mortgage of $1,000 at six per cent and had 
been si!ent as to the payments or date of maturity, 
the law would have implied a mortgage due on 
demand. But the words ‘on terms to be agreed upon’ 
bring it within the condemnation of the rule as laid 
down by our Court of Appeals.” 


To be distinguished from cases such as the present (in 
which the writings expressly reserved specific terms for 
subsequent negotiations) are those involving (1) reserva- 
tions of unspecified terms (e.g., “other” terms to be agreed 
on), or (2) omissions of terms “usually found” in similar 
agreements. Memoranda in the first category have some- 
times been upheld where, despite such generalized reser- 
vations, they evidenced agreement on all terms normally 
deemed essential to contracts of the same type. And, as the 
Court of Appeals observed in 1130 President Street Corp. 
v. Bolton Realty Corp., 300 N. Y. 63 (1949), while memo- 
randa in the second category may be enforced absent proof 
of the parties’ intention to leave such “usual” provisions 
for later negotiations, enforcement is denied where either 

. the written agreement clearly indicated that 
additional terms were to be negotiated or . . . such 
a reservation was demonstrated upon trial. 


Id. at 68. 
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Conclusion 


In sum, this case epitomizes the need for the Statute of 
Frauds in transactions as important as those dealing with 
real property—and the utility of summary judgment where 
the Statute applies. The only factual disputes involved in 
this ac.ion are those concerning the content of terms unmis- 
takably left open on the face of the writings relied on, As 
held by this Court in the Ginsberg decision discussed above 
(p. 21), precisely that sort of dispute reinforces, rather than 
detracts from, the applicability of the Statute. 

Thus, the omission of material terms from plaintiff’s 
proposals, the failure of the alleged “acceptance” to in- 
dicate on which of those proposals he was considered “the 
successful bidder”, and the lack of any written author- 
ity for any such “acceptance” are the “material facts”, 
as to which Judge Wyatt correctly held, “there is no genuine 
issue” (295 F. Supp. at 785; 264a). On the basis of those 


facts, and for the foregoing reasons, the decision appealed 
from should be affirmed with costs. 
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